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O R D E R

PER SHRI PAVAN KUMAR GADALE, JM :

These are the cross appeals filed by the assessee and revenue

against the order of learned CIT(Appeals) – 7, Bangalore passed
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under Section 143(3) r.w.s. 144C and 250 of the Income Tax Act,

1961 ('the Act').

2.     The assessee has filed the revised Grounds of appeal which

are as under :
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3. The Brief facts of the case are that the assessee is a wholly

owned subsidiary of Veri Sign Inc, USA and is engaged in the

business of providing Capital Software Services and Marketing

Support Services to its Associated Enterprises (AEs) and with

STPI Scheme of Govt. of India for claiming deduction under

Section 10A of the Act and Software Development Services and

sales and support services.  The assessee filed the Return of

Income on 12.10.2010 with total income of Rs.7,14,01,486 under

normal IT provisions and Rs.10,01,14,926 under MAT provisions

and Return of Income was processed under Section 143(1) of the

Act.  Subsequently the case was selected scrutiny and Notices

under Section 143(2) and 142(1) of the Act along with

Questionnaire were issued.  In compliance, the learned Authorised

Representative of the assessee appeared from time to time and

Books of Accounts are produced and details were furnished.  The

Assessing Officer found that the assessee has claimed deduction
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under Section 10A of the Act of Rs.5,14,98,661 and the assessee

company has entered into international transactions with AE

which exceeded the prescribed limit and matter was referred to

the TPO with prior approval of CIT.  The assessee has Indian

Infrastructure to provide authority of services and busineses to

find internet security transact across Internet, telecommunications

and networks.  The TPO found  the PLI of operating profit on cost

is as under :

4.    The assessee's international and segmental information as per
the TP Document referred at paras 3.1 and 3.2 as under :
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5. The TPO called for the documents maintained under

Section 92D of the Act, financials  and copies of agreements.  The

assessee has  filed the details on 14.3.2013 by letter dt.14.3.2013

with TP documents containing 16 comparables in respect of

software development activities and applied the filters and TNMM

method is treated as MAM.  Whereas the TPO has issued Show

Cause Notice and rejected the TP Study and applied the filter on

companies current data and where the companies software

development services in less than income of Rs.1 Crore was

excluded  and companies who have more than 25%  Related Party

Transactions (RPT) of sales were excluded and companies who

have exports of less than 75% of sales were excluded and

companies with Employees Cost which is having predominant

losses for last three years including F.Y. are excluded whereas the

TPO has rejected the assessee's submissions vide para 6 of the

order  and accepted assessee's comparables qualifying the filters

applied by TPO in respect of L&T Infotech Ltd., Mindtree

Limited, Sasken Communication Technologies, Think Soft Global

Services.  Whereas the TPO also selected comparables and made
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analysis and a final set of comparables referred at para 9 page 23

of the  TPO order as under :

The TPO granted working capital and risk adjustment and

determined the ALP of  software development services of

Rs.6,20,88,064 whereas in marketing segment, the assessee has

submitted the TP document with 5 comparables.  The TPO has

rejected the TP Study and made analysis of the comparables

selected by the assessee and thus final list of comparables selected

referred at page 31 of the order as under :
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6.      The TPO has passed the order with ALP adjustment of

Rs.1,16,56,676 under Section 92CA of the Act dt.29.01.2014.  The

Assessing Officer on receipt of the order under Section 92CA of

the Act with an adjustments to ALP under Section 92CA of the

Act of  Rs.7,37,44,740 in respect of software development

services segment and marketing segment and allowed deduction

under Section 10A of the Act after adjustment and found that the

assessee has considered the refund of  Service Tax amount of

Rs.31,22,710 as profit of business undertaking for deduction under

Section 10A of the Act and accordingly reduced the claim under

Section 10A of the Act and made addition of excess deduction
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under Section 10A of the Act of Rs.47,22,865 along with TP

Adjustment  under Section 92CA and assessed the total income of

Rs.14,98,69,091 and passed under Section 143(3) r.w.s. 144C of

the Act dt.6.5.2014.   Aggrieved by the order, the assessee has

filed an appeal with the learned CIT(Appeals).  Whereas the

learned CIT(Appeals) considering the grounds of appeal,

submissions on the deduction of 10A and the comparables selected

on software development services and marketing support services

has partly allowed the appeal.  Aggrieved by the order of learned

CIT(Appeals), the assessee has filed an appeal with the Tribunal.

7.        At the time of hearing, the learned Authorised

Representative argued on the Revised grounds of appeal and on

software development services and prayed for exclusion of

companies (i) Infosys Limited, (ii) Persistent Systems Limited and

filed chart and submitted that the turnover of the Infosys Ltd. was

Rs.21,140 Crores and PLI is 44.98% and the turnover is more than

476 times of assessee's turnover and also made submissions on

profiles functioning and supported with Paper Book and judicial

decisions and further argued that the Infosys Ltd. and Persistent

Systems Ltd. be excluded and prayed for inclusion of Akshay
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Software Technologies Ltd. which is functionally  comparable and

passes the filters and supported with judicial decisions. The ld.

AR also submitted in respect of marketing segments for exclusion

of 4 comparables  out of  7 comparables selected.    Contra, the

learned Departmental Representative relied on the TPO order and

raised objections for inclusion of comparables Akshay Software

Technologies Ltd.

8.      We heard the rival contentions and perused the material on

record.  The learned Authorised Representative has envisaged

submissions on exclusion and inclusion of comparables on

software development services.  The ld. AR has filed a chart for

exclusion of 11 comparables but at the time of hearing has pressed

only exclusion of comparables under Software Development

Services Segment (i) Infosys Ltd. and (ii) Persistent Systems Ltd.

We have analysed the comparable of Infosys Ltd where the

turnover is 476 times than the assessee's turnover and has a brand

value and significant intangible assets and is engaged in product

development, sales and marketing expenses amount to 4.6% of

total sales and has heavily invested in significant R & D expenses

in own laboratory scale of operations are functionally and profits
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are derived  predominantly due to  premium branding.  The

learned Authorised Representative supported the arguments with

the judicial decisions of co-ordinate Bench of Tribunal in the case

of Cyprus Semi-conductor India Pvt.  Ltd. for the Assessment

Year 2010-11 in IT(TP)A No.434/Bang/2015; CSR India Pvt. Ltd.

for Assessment Year 2010-11 in IT(TP)A No.256/Bang/2015;

Softek India Pvt. Ltd. for Assessment Year 2010-11 in IT(TP)A

No.396/Bang/2015 and CGI Information Systems and

Management Consultants Pvt. Ltd. in IT(TP)A No.346/Bang/2015

for Assessment Year 2010-11.   We find the co-ordinate Bench of

Tribunal in the case of CGI Information Systems and Management

Consultants Pvt. Ltd. (supra) has observed at pages 21 & 22 and

held as under :

“ Infosys Ltd: The Hon’ble DRP had directed the exclusion of companies from the list
of comparables on the ground that it owns intangibles and high brand value. And
the coordinate bench in the case of Electronics for Imaging India P. Ltd., also
recorded similar findings vide para 19 of the order which is reproduced below:

“We have heard the ld. DR as well as ld. AR and considered the relevant material on
record. We note that in the case of Agnity India Technologies (P.) Ltd., (supra), the
Delhi Bench of the Tribunal has considered the comparability of this company and
the findings of the Delhi Bench of the Tribunal has been confirmed by the Hon’ble
Delhi High Court. The Hon’ble Delhi High Court has observed that this company
having brand value as well as intangible assets cannot be compared with an
ordinary entity provide captive service. We further note that this company
provides end to end business solutions that leverage cutting edge technology
thereby enabling clients to enhance business performance. This company also
provides solutions that span the entire software lifecycle encompassing technical
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consulting, design, development, re-engineering, maintenance, systems integration,
package evaluation and implementation, testing and infrastructure management
service. In addition, the company offers software product for banking industry.
Thus, this company is engaged in diversified services including design as well as
technical consultancy, consulting re-engineering, maintenance, systems integration
as well as products for banking industry.”

20. In view of this, we do not find any reason to differ from the findings of the
Hon’ble DRP. Accordingly, we uphold the findings of the Hon’ble DRP. Thus, the
grounds of appeal on this issue are dismissed.

21. In the result, the appeal filed by the revenue is dismissed.”

Considering the judicial decisions and facts, we direct the TPO to

exclude Infosys Limited from final list of comparables in

determining the ALP.

Similarly, the learned Authorised Representative argued for

exclusion of Persistent Systems Ltd. which is functionally

dissimilar and is engaged in rendering outsource product

development services and engaged in various services and no

segmental information is available for break up of software

services and sale products. The company has extra-ordinary event

and works on different business model and relied on judicial

decisions, we find the co-ordinate Bench of the Tribunal in the

case of CGI Information Systems Ltd. (supra) at pages 20 & 21

has held as under :

“ Persistent Systems Ltd: The Hon’ble DRP deleted the company from the list of
comparables on noticing that the software segment consisted both of sale of
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software services and products and no segmental information was available and it
further noticed that the company was predominantly outsourcing software product
development services. Even the coordinate bench in the case of Electronics for
Imaging India P. Ltd., (supra) has recorded similar finding vide para 26 of order:

“Therefore, when this company is engaged in diversified activities and earning
revenue from various activities including licencing of products, royalty on sale of
products as well as income from maintenance contract, etc., the same cannot be
considered as functionally comparable with the assessee. Further, this company
also earns income from outsource product development. In the absence of any
segmental data of this company, we do not find any error or illegality in the findings
of the DRP that this company cannot be compared with the assessee and the same
is directed to be excluded from the set of comparables.”

The revenue had not filed any evidence contradicting the above findings. Therefore,
we do not find any reason to differ from the findings of the Hon’ble DRP.”

Accordingly we direct the TPO/A.O to exclude the Persistent

Systems Limited from the final list of comparables.

9.         The learned Authorised Representative has argued only for

exclusion of  two comparables under the Software Development

Services segment and in respect of inclusion  of Akshay Software

Technologies Pvt. Ltd..  The ld. AR contention that the Akshay

Software Technologies Pvt. Ltd. is functionally comparable and

passes all the filters of RPT and is predominantly into Software

Development Services and Revenue from software development

of fixed price and fixed time frame contracts.  Whereas the ld. DR

objected to the inclusion and referred to Annual Report at page

940 of the Paper Book where 50% of the services out sourced and
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do not fit into the category and has a different model of business

and relied on the observations of the TPO.  We find that this

disputed issue is dealt by co-ordinate Bench of Tribunal in the

case of Novell Software India Pvt Ltd  Vs.   DCIT  for Assessment

Year 2010-11 in ITA No.281/Bang/2016 at pages 15 to 17 as

under :

“ 18. Additionally, the Assessee seeks inclusion of the following two companies,
which were part of its TP study, in the final list of comparables:

• Akshay Software Technologies Ltd: The company is functionally comparable to
the assessee. Originally, the TPO proposed to reject the said company as a
comparable on the ground that there was no related party disclosure for FY 2009-
10(Page 269 of the paper book). The assessee had objected to the same stating that
on the  basis of the annual report of the company, the related party transactions
would only be 4.33% and that therefore, it ought to be included in the list of final
comparables (Page 307 of the paper book). However, in the TP order, the TPO
rejected the said company on the basis that 90% of its export revenues for the year
were from Dubai operations, whereas the assessee earns 100% of its revenues from
India. On the basis that the company and the assessee operated in different
geographical areas, the TPO excluded the said company. The assessee submits that
the company passes all the filters applied by the TPO and, therefore, the exclusion
of the company solely on the basis that its operations lie in different geographical
areas, which was not at all a filter applied by the TPO, is wholly arbitrary and thus
the company ought to be included in final list of comparables.

In fact, in the assessee’s own case for the immediately preceding assessment year,
Akshay Software Technologies Ltd. (‘Akshay’ for short) has been accepted by the
TPO and confirmed by the CIT(A) as being comparable to the Assessee.

In addition, Akshay is consistently figuring in the final list of comparables in the
cases of several other similarly placed assesses for the same assessment year in
question. Further, in Arowana Consulting Ltd. v.ITO in IT(TP)A No.235/Bang/2015,
this Hon’ble Tribunal vide its order dated 29.06.2015 for AY 2010-11 directed that
Akshay be included in the final list of comparables.”

The ld. AR drawn our attention to the decision of M/s. Arowana

Consulting Ltd.  Vs. ITO in IT(TP)A No.235/Bang/2015 at pages
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5 to 12  referred at page Nos.1829 to 1836 of the Paper Book.  We

found the submissions made by the ld. AR appears to be realistic

but these facts have not been verified and examined by the TPO

therefore we restore the comparable Akshay Software

Technologies Pvt. Ltd. to the file of TPO.

10.           The ld. AR made submissions on marketing services

segment for exclusion of comparables. The learned Authorised

Representative filed chart for exclusion of 7 comparables. But at

the time of hearing, the learned Authorised Representative has

chosen to exclude four comparables i.e. (i) Asian Business

Exhibition & Conferences Ltd., (ii) HCCA Business Services Pvt.

Ltd., (iii) Hindustan Housing Co. Ltd. and (iv) Killick Agencies &

Marketing Ltd.  The learned Authorised Representative on the first

comparable under marketing services segment prayed for

exclusion of Asian Business Exhibition & Conferences Ltd. and

explained that the comparable is functionally dissimilar and it is

engaged in  organizing exhibitions and conferences and derives

revenue from sale of stall space in exhibitions and events and earn

commission income from advertisement in external  publications,

sponsorship income and income from delegate fees and entry
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charges and the ld. AR supported the arguments with co-ordinate

Bench decisions and we find co-ordinate Bench in the case of

Alcon Laboratories Pvt. Ltd. Vs. ITO for the Assessment Year

2010-11 in IT(TP)A 391/Bang/2015 dt.21.11.2017 at pages 4 & 5

paras 4 & 5 has observed as under :

“ 4. It was submitted by the learned AR of the assessee that in the C.O. filed by the
assessee, the only grievance of the assessee is regarding one Comparable i.e. Asian
Business Exhibition & Conferences Ltd. As per the assessee, this is not a good
comparable and it should be excluded. In support of this contention, he placed
reliance on a tribunal order rendered in the case of DCIT vs. Electronics for imaging
India Pvt. Ltd. in IT (TP) A No. 212/Bang/2015 dated 24.02.2016 for the same
assessment year, copy available on pages 349 to 381 of the paper book. In
particular, our attention was drawn to Para 52 to 55 of this tribunal order on page
372 to 375 of the paper book. It was also pointed out that the tribunal has followed
another tribunal order of Mumbai Bench rendered in the case of RGA Services India
Pvt. Ltd. vide order dated 20.11.2015 in ITA No. 22/Mum/2015. The bench wanted
to the assessment year involved in this order of the Mumbai Bench of the tribunal.
In reply, he submitted that a copy of this tribunal order is available on pages 483 to
490 of the paper book and from the same, it can be seen that the assessment year
involved in that order is same i.e. 2010 – 11. Learned DR of the revenue supported
the orders of TPO, AO & DRP.

5. We have considered the rival submissions. We find that the issue in dispute is
squarely covered in favour of the assessee by these two tribunal orders cited by the
learned AR of the assessee for same assessment year. We find that in Para 8 of the
tribunal order rendered in the case of DCIT vs. Electronics for imaging India Pvt. Ltd.
(Supra), the profile of that assessee was noted and as per the same, that assessee
was engaged in Software Development services and sales & Marketing Support
Services. Both were benchmarked separately and the paras of the tribunal order
referred to before us are in respect of Marketing Support Services. In the present
case also, the dispute is regarding Marketing Support Services provided by the
assessee. Hence, the profile of the present assessee and Electronics for imaging
India Pvt. Ltd. is same. Hence, we respectfully follow this tribunal order and hold
that in the present case also, this comparable i.e. Asian Business Exhibition &
Conferences Ltd. should be excluded from the final list of comparable.”
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The learned Authorised Representative argued on the second

comparable HCCA Business Services Pvt. Ltd. to be excluded as it

is functionally dissimilar and service provider of HR and Admn.

Services like offering payroll processing, legal, regulatory and

labour compliances and also into Software Development Services

and has different services which are out of the purview of the

assessee's services.  We found this issue was dealt by the co-

ordinate Bench in the case of Alcon Laboratories Pvt. Ltd. (supra)

at pages 6 & 7 paras 8 & 9 has observed as under :

“  8. We have considered the rival submissions. We find that in respect of all these
three comparables, the DRP excluded them on this basis that these are functionally
different. Before us, in respect of Hindustan Hosing Co. Ltd., the argument of the
learned AR of the assessee is this that it should be excluded by applying RPT filter of
25% but since, actual RPT % of this  company is not examined and commented
upon by any of the lower authorities, we feel it proper to restore the matter back to
AO/TPO for a fresh decision in respect of inclusion/exclusion of this comparable by
applying 25% RPT filter. We order accordingly.

9. In respect of remaining two comparables i.e. 1) HCCA Business Services Pvt. Ltd.
and 2) Killick Agencies & Mktg. Ltd., we find that as per the tribunal order rendered
in the case of DCIT vs. Electronics for imaging India Pvt. Ltd. (Supra), it was held that
these two are not good comparables because these are functionally different. We
have already noted that this tribunal order is applicable in the present case. Hence,
Hence, we respectfully follow this tribunal order and hold that in the present case
also, these two comparables i.e. 1) HCCA Business Services Pvt. Ltd. and 2) Killick
Agencies & Mktg. Ltd., are rightly excluded by DRP from the final list of
comparable.”

The learned Authorised Representative argued for the exclusion of

3rd comparables under marketing sales segment M/s. Hindustan

Housing Co. Ltd. The comparable is functionally different and is
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engaged in provision of administrative and allied services which

includes service  charges from AC, lift, computer, photocopying,

housekeeping, etc. and  fails the RPT filter and incorrect mark up

and we find that the said comparable was excluded in the case of

Alcon Laboratories Ltd. (supra) at page 6 para 7 of Paper Book

page 1450 of Paper Book as under :

“  7. Regarding the appeal of the revenue, Learned DR of the revenue supported the
draft assessment order passed by the AO and the order of TPO. Learned AR of the
assessee supported the order of DRP. He also submitted that in the appeal of the
revenue, the grievance of the revenue is regarding direction of DRP to exclude
three comparables i.e. 1) HCCA Business Services Pvt. Ltd., 2) Hindustan Hosing Co.
Ltd. and 3) Killick Agencies & Mktg. Ltd. He submitted that as per the same tribunal
order rendered in the case of DCIT vs. Electronics for imaging India Pvt. Ltd. (Supra),
it was held that these comparables are also not good comparables and in this
regard, our attention was drawn to pages 369, 379 & 371 of the paper book. At this
juncture, the bench pointed out that as per the tribunal order on page 379, the
decision is this that since, the availability of comparables is not an issue and
therefore, RPT percentage at 15% is approved. The bench pointed out that in the
present case, there are only 6 comparables as per TPO and out of that 3 are already
excluded by DRP and for 1 comparable, the assessee is in appeal before us and
therefore, in the facts of the present case, it cannot be said that the availability of
comparables is not an issue and hence, RPT percentage in the present case cannot
be 15% and it has to be 25%. In reply, learned AR of the assessee submitted that
the assessee is requesting to exclude only one comparable by applying RPT filter i.e.
Hindustan Hosing Co. Ltd. where RPT % is 26.97%. The bench wanted to know as to
whether RPT % of this comparable company is commented upon by any of the
authorities below. In reply, he submitted that there is no such comment in the
orders of the lower authorities and therefore, regarding this comparable, the
matter may be restored to AO/TPO for a fresh decision after examining the RPT %
of that company.”

The learned Authorised Representative submitted for exclusion  of

4th comparable Killicks Agencies & Management Ltd. from the

marketing segment which functionally dissimilar and acts as agent

for various foreign agencies for sales of dredging equipment,
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steerable rudder propulsions, maritime and aviation lighting,

acoustic communication equipment, etc and offers after sales

services involving in export of micro switches, engineering items,

acoustics item and headsets and no segmental information is

available. The comparable was excluded by the co-ordinate

Bench of Tribunal in the case of Alcon Laboratories Pvt. Ltd.

(supra) at page 7 para 9 as under :

“ 9. In respect of remaining two comparables i.e. 1) HCCA Business Services Pvt. Ltd.
and 2) Killick Agencies & Mktg. Ltd., we find that as per the tribunal order rendered
in the case of DCIT vs. Electronics for imaging India Pvt. Ltd. (Supra), it was held that
these two are not good comparables because these are functionally different. We
have already noted that this tribunal order is applicable in the present case. Hence,
Hence, we respectfully follow this tribunal order and hold that in the present case
also, these two comparables i.e. 1) HCCA Business Services Pvt. Ltd. and 2) Killick
Agencies & Mktg. Ltd., are rightly excluded by DRP from the final list of
comparable.”

Accordingly, considering the co-ordinate Bench decision where

the comparables are functionally different and co-ordinate Bench

decision in the case of ITO  Vs. Alcon Laboratories Pvt. Ltd.

(supra) is applicable to the present case.  We direct the TPO to

exclude the comparables from the final list of comparables for

determination of ALP as under :

1. Asian Business Exhibition & Conferences Ltd.

2. HCCA Business Services Pvt. Ltd.
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3. Hindustan Housing Company Ltd.

4. Killicks Agencies & Marketing Ltd.

11.         The ld. AR argued that the learned CIT (Appeals) has

erred in observing that service tax refund cannot be said to be

profit derived from the undertaking or business of the assessee and

hence should be excluded. We find the CIT (Appeals) at page 19

para 12.1 has dealt on the issue as under :

We are of the opinion that the nature of service tax has to be

verified and accordingly we remit this issue to the file of

Assessing Officer for fresh consideration and allow the grounds of

appeal for statistical purposes.
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12.        In the result, the assessee's appeal is partly allowed for

statistical purposes.

13.        Now we shall take up the revenue’s appeal in IT(TP)A

No.2511/Bang/2017, the Revenue has raised the following

grounds of appeal :
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14.       The Ground No.1 is general in nature, Ground Nos.2 & 3

are in respect of claim of deduction under Section 10A of the Act

where the learned CIT(Appeals) has granted relief considering the

jurisdictional High Court decision of  CIT Vs. Tata Elxsi Ltd. 349

ITR 98 (Kar) and Ground Nos.4 to 10 are that the learned

CIT(Appeals) erred in excluding three comparables on functional

dissimilarity.
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15.    The ld. DR argued the ground and supported the order of the

TPO.  Whereas the ld. AR supported the orders of the learned

CIT(Appeals) on these grounds of appeal.

16. We heard the rival contentions and perused the material on

record. The disputed issue as envisaged by the ld. DR on claim of

expenditure is foreign currency from export turnover and not from

total turnover.  We find the Hon’ble Karnataka High Court in the

case of Tata Elxsi Ltd. (supra) has observed and held –

“  The Bombay High Court had an occasion to
consider the earning of the word ‘total turnover’
in the context of section 10A, in the case of CIT
Vs. Gem Plus Jewellery India Ltd. (2011) [330 ITR
P. 175 (Bom)] (2010-TIOL-456-HC-MUM-IT).
Interpreting sub-section (4) of section 10A, it is
held as under :

“Under sub-section (4) the proportion between
the export turnover in respect of the articles or
things, or as the case may be, computer software
exported, to the total turnover of the business
carried over by the undertaking is applied to the
profits of the business of the undertaking in
computing the profits of the business of the
undertaking in computing the profits derived from
export.  In other words the profits of the
business of the undertaking are multiplied by the
export turnover in respect of the articles, things
or, as the case may be, computer software and
divided by the total turnover of the business
carried on by the undertaking.  The formula which
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is prescribed by sub-section (4) of section 10A is
as follows :

Profits
derived

from
export of
articles or
things or
computer
software.

Profits of the
business of
the
undertaking.

Export
turnover in
respect of
the articles
or things or
computer
software.

Total turnover of the business
carried on by the undertaking

The total turnover of the business carried on by
the undertaking would consist of the turnover
from export and the turnover from local sales.
The export turnover constitutes the numerator in
the formula prescribed by sub-section (4).
Export turnover also forms a constituent element
of the denominator in as much as the export
turnover is a part of the total turnover.  The
export turnover, in the numerator must have the
same meaning as the export turnover which is
constituent element of the total turnover in the
denominator.  The legislature has provided a
definition of the expression “export turnover” in
Expln.2 to s.10A which the expression is defined
to mean the consideration in respect of export by
the undertaking of articles, things or computer
software received in or brought into India by the
assessee in convertible foreign exchange but so
as not to include inter alia freight,
telecommunication charges or insurance
attributable to the delivery of the articles, things
or software outside India.  Therefore in
computing the export turnover the legislature has
made a specific exclusion of freight and insurance
charges.  The submission which has been urged on
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behalf of the revenue is that while freight and
insurance charges are liable to be excluded in
computing export turnover, a similar exclusion has
not been provided in regard to total turnover.
The submission of the revenue, however, misses
the point that the expression “total turnover” has
not been defined at all by Parliament for the
purposes of s.10A. However, the expression
“export turnover” has been defined.  The
definition of “export turnover” excludes freight
and insurance.  Since export turnover has been
defined by Parliament and there is a specific
exclusion of freight and insurance, the expression
“export turnover” cannot have a different
meaning when it forms a constituent part of the
total turnover for the purposes of the application
of the formula.  Undoubtedly, it was open to
Parliament to make a provision which has been
enunciated earlier must prevail as a matter of
correct statutory interpretation.  Any other
interpretation would lead to an absurdity.  If the
contention of the Revenue were to be accepted,
the same expression viz. ‘export turnover’ would
have a different connotation in the application of
the same formula.  The submission of the Revenue
would lead to a situation where freight and
insurance, though these have been specifically
excluded from ‘export turnover’ for the purposes
of the numerator would be brought in as part of
the ‘export turnover’ when it forms an element of
the total turnover as a denominator in the
formula.  A construction of a statutory provision
which would lead to an absurdity must be
avoided.“

The  Special Bench of the Tribunal, in the case of
ITO Vs. Sak Soft Ltd. (2009) 313 ITR (AT) 353
(Chennai) (SB) (2009-TIOL-187-ITAT-MAD-SB)
also had an occasion to consider the meaning of
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the word ‘total turnover’.  After referring to the
various judgments of the High Court as well as
the Supreme Court held as under :

“53.  For the above reasons, we hold that for the
purpose of applying the formula under sub-section
(4) of section 10-B, the freight, telecom charges
or insurance attributable to the delivery of
articles or things or computer software outside
India or the expenses, if any, incurred in foreign
exchange in providing the technical services
outside India are to be excluded, both from the
export turnover and from the total turnover,
which are the numerator and the denominator
respectively in the formula…..”

The formula for computation of the deduction
under section 10A would be as under :

Profits of the business x export turnover
/ Total turnover

From the aforesaid judgments, what emerges is
that, there should be uniformity in the
ingredients of both the numerator and the
denominator of the formula, since otherwise  it
would produce anomalies or absurd results.
Section 10A is a beneficial section.  It is intended
to provide incentives to promote exports.  The
incentive is to exempt profits relatable to
exports.  In the case of combined business of an
assessee, having export business and domestic
business, the legislature intended to have a
formula to ascertain the profits from export
business  and domestic business, the legislature
intended to have a formula to ascertain the
profits from export business by apportioning the
total profits of the business on the basis of
turnovers.  Apportionment of profits on the basis
of turnover was accepted as a method of arriving
at export profits.  In the case of section 80HHC,
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the export profit is to be derived from the total
business income of the assessee, whereas in
section 10A, the export profit is to be derived
form the total business of the undertaking. Even
in the case of business of an undertaking, it may
include export business and domestic business, in
other words, export turnover and domestic
turnover.  The export turnover would be a
component or part of a denominator, the other
component being the domestic turnover. In other
words, to the extent of export turnover, there
would be a commonality between the numerator
and the denominator of the formula.  In view of
the commonality, the understanding should also be
the same.  In other words, if the export turnover
in the numerator is to be arrived at after
excluding certain expenses, the same should also
be excluded in computing the export turnover as a
component  of total turnover in the denominator.
The reason being the total turnover includes
export turnover cannot be different.  Therefore,
though there is no definition of the term ‘total
turnover’  in section 10A, there is nothing in the
said section to mandate that, what is excluded
from the numerator that is export turnover would
nevertheless form part of the denominator.
Though when a particular word is not defined by
the legislature and an ordinary meaning is to be
attributed to the same, the said ordinary meaning
to be attributed to such word is to be in
conformity with the context in which it is used.
When the statute prescribes a formula and in the
said formula, ‘export turnover’ is defined, and
when the ‘total turnover’ includes export
turnover, the very same meaning given to the
export turnover by the legislature is to be
adopted while understanding the meaning of the
total turnover, when the total turnover includes
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export turnover.  If what is excluded in
computing the export turnover is included while
arriving at the total turnover, when the export
turnover is a component of total turnover, such an
interpretation would run counter to the legislative
intent and impermissible. If that were the
intention of the legislature, they would have
expressly stated so. If they have not chosen to
expressly define what the  total turnover means,
then, when the total turnover includes export
turnover, themeaning assigned by the legislature
to the export turnover is to be respected and
given effect to, while interpreting the total
turnover which is inclusive of the export
turnover.  Therefore the formula for computation
of the deduction under section 10A, would be as
under :

Profits of the business of the undertaking x
Export turn over

(Export turnover + domestic turn over)

Total Turnover

11.    In that view of the matter, we do not see
any error committed by the Tribunal in following
the judgments rendered in the context of section
80HHC in interpreting section 10A when the
principle underlying both these provisions is one
and the same.  Therefore, we do not see any
merit in these appeals.  The substantial question
of law framed is answered in favour of the
assessee and against the revenue.”

Respectfully following the aforementioned decision of the

Hon’ble High Court of Karnataka in the case of  Tata Elxsi Ltd.

(supra), we find the ld. CIT (Appeals) has relied on judicial
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decisions and we uphold the order of the learned CIT (Appeals) in

directing the Assessing Officer to reduce the expenditure from

both export turnover and total turnover for the purpose of

computing the deduction under section 10A of the Act and

dismissed the grounds of appeal of the Revenue.

17.        The learned Departmental Representative made

submissions that the  learned CIT(Appeals) has excluded three

companies  on the functional dissimilarity.  The three companies

namely (i) Icra Technology Analytical Limited, (ii) Kals

Information Systems Ltd. and (iii) Tata Elxsi Limited.  The

learned CIT(Appeals)  has excluded these companies with

observations in respect of Kals Information Systems at Para 8.3

page 15 as under :

18.        The learned CIT(Appeals)  has excluded the comparable

with observations on Tata Elxsi Limited  at Para 8.5 page 17 as

under :
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19.    The learned CIT(Appeals)  has excluded these companies

with observations in respect of  Icra Technologies Ltd. at Para 8.1

page 13 as under :

20.         Before us, the learned Departmental Representative has

only supported the order of TPO but could not produce any

evidence to controvert the findings of learned CIT(Appeals).
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Whereas the learned Authorised Representative supported the

orders of the learned CIT(Appeals) and by the decision of co-

ordinate Bench in the case of CGI Information Systems Ltd.

(supra) for A.Y. 2010-11 in respect of Icra Analytical Ltd. at pages

19 & 20 para 19 as under :

“ ICRA Techno Analytics Ltd., (seg) The learned CIT (A) argued that the Hon’ble DRP
ought not to have deleted these companies from the list of the comparables on the
ground of functional dissimilarity. On other hand the ld. Counsel for the assessee
submitted that these comparables were excluded by the coordinate bench in the
case of DCIT V. Electronics for Imaging India P. Ltd., [(2016) 70 taxmann.com 299.

We heard the rival submissions and perused the material on record. We find from
the order of the Hon’ble DRP that in the case of ICRA Techno Analytics Ltd., the
Hon’ble DRP after perusing the Annual Report had come to conclusion that the
service segment comprised of software development, software consultancy,
engineering services, web development, web hosting etc., for which no segment
details were available. The revenue had not led any evidence on record
controverting the above findings. Even the Hon’ble coordinate bench in the case of
DCIT V. Electronics for Imaging India P. Ltd., [(2016) 70 taxmann.com 299 had held
that this company is not comparable with the software development company in
view of the fact that it is engaged in the diversified activities. The relevant
paragraph is reproduced below:

“We find that the facts recorded by the DRP in respect of business activity of this
company are not in dispute. Therefore, when this company is engaged in diversified
activities of software  development and consultancy, engineering services, web
development & hosting and substantially diversified itself into domain of business
analysis and business process outsourcing, then the same cannot be regarded as
functionally comparable with that of the assessee who is rendering software
development services to its AE.”

Respectfully following the decision of the coordinate bench, we do not find any
reason to interfere with the findings of the DRP that this company is not
comparable with that of a software development service provider.”

21. Similarly Kals Inormation Systems Ltd. was excluded as

observed at pages 24 & 25 para 25 as under :
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“ 25. The next cross-objection seeks the exclusion of M/s. Kals Information Systems
Ltd., and M/s. Tata Elxsi Ltd., from the list of comparables. The assessee company
submits that M/s. Kals information Systems is engaged in the development of
software products such as Shine ERP Software, Docuflo, Dac4Cast, CMSS, La Vision,
Virtual Insure and Aldon and also provides implementation and maintenance
services of software products and segment details are available for the above valid
activities. Therefore, it is submitted that this company cannot be considered as
comparable with that of assessee company on the grounds of functional
dissimilarity and reliance in this regard was placed on the coordinate bench’s
decision in DCIT v. Electronics for Imaging India P. Ltd., [(2016) 70 taxmann.com 299
(Bang – Trib.)].

We heard the rival submissions and perused the material on record. Now it is
settled law that a company which is engaged in pure services provider cannot be
compared with the company which is engaged in the development of software
products. There is no dispute that this company was engaged in the development of
software products as well as software services and no segment details were
available. Therefore the decision of the coordinate bench in this case of DCIT v.
Electronics for Imaging India P. Ltd., [(2016) 70 taxmann.com 299 (Bang – Trib)] is
squarely applicable and the relevant paragraph is reproduced below:

“We have heard the ld. DR as well as ld. AR and considered the relevant material on
record. The ld. DR has not disputed the fact that comparability of this company has
been examined by this Tribunal in a series of decisions including in the case of
Trilogy ebusiness Software India (P.) Ltd., (supra). We further note that in the
balance sheet of this company as on 31.3.2010, there are inventories of
Rs.60,47,977/-. Therefore, when this company is in the business of software
products, the same cannot be compared with a pure software development
services provider. Accordingly, we do not find any error or illegality in the impugned
findings of the DRP.”

22.         The decision of co-ordinate Bench in the case of CGI

Information Systems Ltd. (supra) for A.Y. 2010-11 on exclusion

of Tata Elxsi  Ltd. at pages 26 to 28 paras 27 to 29  as under :

“  27. As regards Tata Elxsi, the learned counsel for the assessee company
submitted that the segment selected by the TPO for the purpose of comparability,
comprising of services such as product design, engineering and visual computing
labs which are in the nature of IT enabled services and thus this company cannot be
compared with a company which is engaged in the software development like the
assessee company and reliance in this regard was placed in the decision of DCIT v.
Electronics for Imaging India P. Ltd., [(2016) 70 taxmann.com 299 (Bang – Trib)].
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Therefore, it was prayed that this company should be excluded from the list of the
comparables.

28. We heard the rival submissions and perused the material on record. There is no
dispute about the business profile of this comparable that it is engaged in the
software segment business of the company consisting of product design services
(PDS), industrial design engineering (IDE) and visual computing labs division (VLC).
The PDS division provides offerings in multiple domains such as broadcase, wireless,
transportation, convergence, DSP, graphics and imaging and semicon. The IDE
segment supports global corporations in the area of new brand/product
introduction from concept to market. Its expertise lies in the areas of consumer
insights, product/service innovation, industrial design, functional prototyping and
engineering. It also  engages in brand development and retail design. The VLC
division delivers 3D computer graphics, animation and special effects in the
preproduction, production and post-production of content for the film, television,
gaming and advertising industry. The system integration & support segment is
involved in valueadded reselling involving systems integration and support for a
wide range of technical computing hardware and software solutions involving high-
end computing platforms, mechanical design automation tools, enterprise storage
solutions, digital media and life sciences solutions through its tie-ups with global
leaders in these respective areas. It is now fairly settled that a product design
company cannot be compared with the pure software services provider like that of
the assessee company and therefore this company deserves to be rejected from
the list of comparables following the law laid down by the coordinate bench in the
case of DCIT v. Electronics for Imaging India P. Ltd., [(2016) 70 taxmann.com 299
(Bang – Trib.)”

23.       Accordingly, we find the learned CIT(Appeals) has

considered the assessee's submissions, ground of appeal and the

findings of the Assessing Officer and granted the relief by

excluding the three comparables form the list of comparables for

determining the ALP and we are not inclined to interfere on these

grounds of appeal and dismiss the ground of appeal of the

Revenue.

24.        In the result, the revenue’s appeal is dismissed.
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25. In the result, the assessee's appeal in ITA

No.2532/Bang/2017 is partly allowed for statistical purpose and

Revenue’s appeal in  IT(TP)A No.2511/Bang/2017 is dismissed.

Order pronounced in the open court on 15th Nov., 2019.
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